Introduction
New York State rules of evidence apply in all summary proceedings in the New York Civil Court Housing Part, commonly called the New York City Housing Court.
1 Housing Court judges, like all judges, often have great discretion over whether to admit evidence presented to them at hearings and trials. 2 Housing Court judges base their decision to allow or exclude evidence on whether the proponent of the evidence has laid a proper foundation, whether the content is relevant, 3 whether the evidence is accurate and authentic, and whether the probative value of the evidence substantially outweighs any prejudice. 4 Evidence comes in several forms: testimony, exhibits, admissions, stipulations, and facts judicially noticed. 5 Direct evidence directly supports the truth of an assertion. 6 Eyewitness testimony recounting the actual event, for example, is direct evidence. Indirect, or circumstantial, evidence is direct evidence of a collateral fact from which the court may infer a fact in issue. 7 Expert testimony is an example of circumstantial evidence. Courts proceed cautiously when a case rests solely on circumstantial evidence. 8 After evidence is marked or deemed marked for identification, a petitioner's exhibit is called Petitioner 1 (and then 2, 3, and so on) for identification and, if admitted, Petitioner's 1 (and then 2, 3, and so on) in evidence. A respondent's exhibit is called Respondent's A (and then B, C, and so on) for identification and, if admitted, Respondent's A (and then B, C, and so on) in evidence. A court exhibit is called Court's 1 for identification or Court's 1 in evidence.
Before evidence is admitted, the opposing party may conduct a voir dire-question the witness to ascertain whether the evidence may be admitted. A voir dire is different from crossexamination. A voir dire tests the admissibility of the evidence, not its weight. Crossexamination, on the other hand, occurs after direct examination and tests the reliability and truthfulness of the testimony offered on direct examination. 9 Cross-examination must be directed to matters raised on direct examination. If not, the cross-examination is deemed outside the scope of the direct-examination.
Anything that will help prove or disprove a material fact in dispute should be introduced into evidence-on direct or cross-including written agreements, deeds, leases, registration statements, violation reports, bills, receipts or other proof of payment, photographs, and witness testimony. 10 Lawyers and unrepresented litigants should anticipate evidentiary issues to ensure that their proof is accepted, admitted, credited, and given the appropriate weight-and to assure that inadmissible evidence is excluded or discredited.
This article discusses the admissibility of documents and testimony commonly offered into evidence during Housing Court hearings and trials.
II. Motions in Limine
Since the 1997 Housing Court Initiative, Housing Court comprises two branches: resolution parts and trial parts. 11 Resolution parts handle issues related to settlement, orders to show cause, disclosure, and motions. Trial parts conduct hearings and trials. 12 In conducting hearings and trials, trial parts resolve trial evidentiary issues and motions in limine, 13 which are pretrial requests to allow the introduction of evidence or to prevent evidence from being referred to or offered at trial.
14 Resolution parts faced with an evidentiary issue filed as a motion in limine should deny the motion without prejudice to renew before a trial part. 15 A ruling on a motion in limine does not preserve evidentiary error for appellate purposes. 16 To raise an error on appeal, an opponent should formally object when the evidence is offered or excluded during the trial.
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III. Relevance and Prejudice
Housing Court trials are bench trials. Cases requiring a jury are referred to the Civil Court's Plenary Part. Because there are no juries in Housing Court, Housing Court judges will often admit evidence in a close case and give the evidence the weight it deserves-sometimes none at all.
For evidence to be relevant in New York, it must tend to make the existence of a relevant fact more probable than it would be without that evidence. 18 Determining relevancy is more a question of experience and logic than of law. 19 The same can be said for deciding whether, on balance, the danger of unfair prejudice of a piece of evidence substantially outweighs its probative value. 20 Even relevant evidence will be excluded if it is remote, misleading, or substantially prejudicial. 21 In Housing Court, where there is no jury to be confused, misled, or prejudiced, judges rarely reject evidence as unfairly prejudicial.
IV. A Word About Prima Facie Evidence
Prima facie evidence is given significant weight in Housing Court. It is "[e]vidence that will establish a fact or sustain a judgment unless contradictory evidence is produced." 22 Prima facie evidence is treated as a rebuttable presumption that shifts the burden of production to the opponent. 23 A judge who accepts a document as prima facie evidence assumes that the contents of that document are true unless the opponent provides evidence to the contrary. The opponent must be given an opportunity to rebut. 24 As opposed to prima facie evidence, some documents are admissible as mere demonstrative evidence. Demonstrative evidence explains or illustrates oral testimony. It is not real evidence. 25 Videotapes, photographs, and other visual aids are often considered demonstrative evidence. 26 Housing Court judges will admit demonstrative evidence that is relevant, non-prejudicial, and not misleading.
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V.
Burdens of Proof and Objections
Petitioners bringing summary claims to Housing Court (nonpayment, holdover, HP (repair), Article 7A, illegal lockout, and harassment proceedings) 28 have the burden to prove their prima facie cases. Petitioners prove their prima facie cases if they prove the elements of a petition that states a cause of action. The petitioner's goal in submitting persuasive evidence to the court is to satisfy this burden. 29 If a litigant forgets to prove an element of the prima facie case, the judge might, in the court's discretion, let the party reopen the proceeding if the opposing side is not prejudiced. Once petitioners establish their prima facie cases, the burden of proof shifts to the respondent to assert defenses and affirmative defenses. 30 If the respondent proves an affirmative defense, then the burden reverts to the petitioner to rebut, during its rebuttal case, that affirmative defense with evidence of its own.
A litigant must object to evidence it deems inadmissible to prevent its admission into evidence and to preserve for appeal the matter of its admissibility. 31 The objection must specifically state the grounds for objection-for example, hearsay. 32 If the court rejects a piece of evidence, the proponent of that evidence should make an offer of proof to protect the record on appeal. 33 An objection that is "sustained" means that the judge will not allow the question to be asked or will not admit the evidence. An objection that is "overruled" means that the witness must answer the question or that the judge will allow the evidence.
VI. Public Documents and Records
Public records are easy to introduce into evidence. Because public agencies must keep their original work, most public documents submitted to the court will technically be copies. 34 To be accepted into evidence, all copies of public documents must be certified by the agency producing the documents. 35 A certification is a statement or signature by the agency head or a designated employee that the documents are true copies of an agency's records. 36 That certification must be authenticated. Authentication provides minimum assurances that the evidence is what it purports to be and what its proponent claims it to be. 37 Most public documents contain an official seal that authenticates them. 38 Once a public record has been certified, it is prima facie evidence of its contents. 39 If a copy of a public record is unsigned, someone at the public agency should be able to tell the litigant how to certify the record. 40 If a record cannot be certified, a living witness who recognizes the document may testify that it was made in the regular course of business contemporaneous with the event it records. 41 Some examples of public documents that require certification and which are commonly brought to Housing Court are deeds to a building, Division of Housing and Community Renewal (DHCR) rent registrations, Multiple Dwelling Registration (MDR) statements, and New York City Housing Authority (NYCHA) Board determinations. 42 The certification rule has some exceptions. Several public documents commonly introduced in Housing Court need not be certified. For example, MDR statements can be accessed on the court's computer and, if accessed this way, are admissible under Multiple Dwelling Law § 328(3) without certification as a judicially noticed fact. 43 It is in the judge's discretion whether to access the court's computer to look at an online MDR statement; landlords are advised to bring certified MDR statements to court in case the judge will not or cannot do so. Similarly, Department of Buildings (DOB) and Department of Housing Protection and Development (HPD) inspection or violation reports, which are available on government Web sites, 44 need not be certified. A printed, computerized record of a violation is prima facie evidence of the violation's existence; the absence of that record is prima facie evidence that no violation exists. 45 All public records affecting real property, like maps or surveys, on file with the government for more than 10 years need no additional certification. 46 These "ancient documents" are prima facie evidence of their contents. 47 Litigants not in possession of a relevant public record may subpoena it. A subpoena duces tecum is a legal document that directs someone, including a City, State, or Federal agency, to produce a written document or record in court. 48 Section 8, DOB, DHCR, Police Department, Fire Department, and Department of Social Service (DSS) records, among many others, can be subpoenaed.
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VII. Personal and Business Records
Litigants must be careful about hearsay evidence. Hearsay is evidence that cannot be cross-examined because it relies on the credibility of someone other than a witness or the document's proponent. 50 Many personal records fall into this category. Hearsay evidence is inadmissible to prove the truth of its contents 51 but admissible to prove its own existence. 52 For example, a tenant's personal record of apartment conditions is inadmissible to prove the conditions, but it might be admissible if offered to prove that the tenant notified the landlord to complain about the conditions.
There are many exceptions to hearsay. The business-record rule is a frequently raised exception in Housing Court. The business-record rule provides that business records, such as reports or memorandums, may be admitted into evidence in exception to the hearsay rule if they were prepared in the ordinary course of business. 53 The rule is designed to eliminate the requirement that those who entered, recorded, or compiled the information must testify. Instead, the record may be introduced through any responsible person from the same business or organization.
An electronic business record 54 is also admissible in the form of a tangible exhibit that is a true and accurate representation of the electronic record. 55 In determining whether the exhibit is a true and accurate representation, the court will consider how the electronic record was stored, maintained, and retrieved. 56 Many rent breakdowns or ledgers are computerized records created in the regular course of business and thus admissible under the business-record rule. 57 A rent breakdown is admissible if the landlord printed it or verified it as a true and accurate representation of the electronic version.
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The rationale to admit business records is that they are generally trustworthy.
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Businesses depend on accurate record-keeping to function effectively. 60 The reliability of business records is enhanced by the routine, systematic, and repetitive circumstances under which they are made. 61 Laying the foundation for a document as a business record does not relieve the proponent from authenticating it. 62 Determining a document's authenticity requires a holistic assessment of the record's reliability. Testimony, signature verification, and comparison to like documents are some of the ways to authenticate a business record. 63 The business-record exception will not apply if there is good reason to doubt the record's reliability. 64 Here are eight common reasons to object to a document offered as a business record: (1) if the document is attributable to a non-employee and thus cannot be cross-examined; 65 (2) if the record was written in anticipation of litigation; 66 (3) if the document is a personal (nonbusiness) record; (4) if the writing is a business record but received from another business entity; (5) if the document is an occasional memorandum that the business does not usually make; (6) if the record was not made contemporaneously with-meaning around the same time as-the event; (7) if the record is not intelligible on its face; and (8) if the record contains information not germane to the business. 67 All eight scenarios violate the requirement that a business record be made in the ordinary course of business.
Police reports are often offered as business records. In most cases, police reports do not qualify as business records; the witness providing the underlying information is either unidentifiable or not a Police Department employee. 68 If this is the case, the report loses its reliability as a business record; it cannot be cross-examined. A police report considered hearsay, even if certified, cannot prove the truth of its contents, but it can still be used as evidence of its own existence-to deflect a claim of recent fabrication, for example.
Tenants often bring money-order receipts to court to prove rent payments. These receipts themselves are not proof of payment. They merely prove that the money order was purchased. Money order receipts are not business records. To prove payment, tenants should trace their money orders to see whether they were cashed and who cashed them.
VIII. Leases
A debate in the Housing Court community has arisen over whether a lease counts as a business record. Some argue that leases fit under the business-record exception to hearsay evidence because they are made in the normal course of business. 69 Others argue that a lease is a contract, not a record, and accordingly is neither hearsay nor a business record. 70 According to the latter position, the lease as contract is the very agreement of the transaction at issue, not an account of it. The latter position also posits that evidence, documentary or testimonial, is not hearsay when offered to establish that a promise or other statement was made. 71 This debate is often academic. Regardless whether a lease is considered a business-record or a contract, original, authenticated leases are always admissible.
Whether a lease is a business record or a contract, it must be authenticated, meaning established as genuine. 72 A contract's proponent may authenticate it by (1) observing it being signed; (2) being familiar with the signature; (3) comparing it to an authenticated signature; or (4) proving its genuine character by circumstantial evidence (e.g., the proponent sends the contract to the party to be bound and that party returns it signed, or the party to be bound relies on the contract). Only the signature of the party to be bound (the opponent) must be authenticated. 73 It is unnecessary for a handwriting expert to compare the signature to a prototype or exemplar. Any witness may authenticate a signature and express an opinion.
Housing Court judges disagree over whether a witness may authenticate a tenant's signature simply by reviewing and comparing other signatures in the tenant's file. Some judges allow that testimony, subject to the tenant's good-faith denial and cross-examination over whether the signature is the tenant's. Others allow that testimony only when the witness can successfully compare the signature at issue to an authenticated signature.
An old lease may be authenticated by the ancient-documents rule: "When a writing is thirty or more years old, is shown to be in the possession of the natural custodian, and is itself free from indications of fraud or invalidity, 'it proves itself;' that is, no other evidence of authenticity is necessary."
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Litigants may not say whatever they wish about the terms of a lease. The parol evidence rule forbids testimony that might add to or vary the terms of a written agreement intended to embody the parties' entire agreement. 75 Leases fall under this rule.
IX. Reproductions
For documents or pictures to be submitted into evidence successfully, litigants are advised to bring the original and two copies to trial. 76 Originals 77 are always recommended due to the best-evidence rule, which provides that when the contents of a document are disputed, the original document must be introduced. This rule protects against perjury, fraud, inaccuracies, or mistakes in copying. 78 The best-evidence rule applies only when the contents of the writing are material to the issues in the case and when the proponent must prove the contents of the writing to establish a claim. 79 Many exceptions to the best-evidence rule exist. A copy may be substituted for an original if the original's absence is sufficiently explained. 80 The proponent of the copy is under a "heavy burden" to prove good faith if the original was lost or destroyed. 81 Proof of a diligent search where the document was last known to have been kept and testimony of the person who last had custody of the original will prove good-faith loss. 82 The more important the document is to the case, the more strictly the court will require proof of good-faith destruction or loss. 83 Several rules surround the proper submission of copies. To submit a copy as prima facie evidence, the copy's proponent must establish that it was made (1) in the regular course of business and (2) by a reliable reproduction process. 84 These copies will suffice as evidence, even if the original copy is unavailable. 85 A reliable reproduction process is one that does not permit additions, deletions, or modifications without leaving a record of the changes. 86 Copies prepared specifically for litigation are inadmissible. They are not made in the regular course of business. 87 Also, "[a]n admission as to the correctness of a copy or a concession that the contents of a writing are as the opponent claims them to be, when made by the adversary on the witness stand, dispenses with the need for producing the original regardless of its availability." 88 Tenants should bring to court copies of correspondence with landlords, superintendents, or government agencies regarding problems with their apartments. 89 When correspondence has been exchanged, tenants should, if they can, bring proof that the correspondence was mailed and received. 90 Electronic data are admissible as evidence with the proper foundation. 91 Reproductions and copies like facsimiles and computer-generated records are admissible without the original if the reproduction process did not alter the record and if the record is authenticated. 92 For example, a computer printout is admissible into evidence "so long as the original entry of the data was at least in part for a purpose other than to prepare for litigation." 93 Internet printouts such as printed e-mails or monitor displays are admissible into evidence as electronic records. 94 Electronic records like facsimiles and e-mails are authenticated if they include electronic receipts from a reputable source (date, time, and telephone/fax number or e-mail address). 95 Or a proponent may authenticate a facsimile or e-mail by showing that it contains information known only to the sender, that it responds to prior communication from the recipient to the sender, or that the sender took action consistent with the content of the document after it was sent. 96 Copies of copies qualify as prima facie evidence if the originals or qualifying reproductions are available for the court's inspection. 97 The same is true for enlargements and facsimiles. 98 
X. Photographs
Photographs can be excellent evidence in Housing Court. Tenants often submit photographs of their apartment's condition. Landlords often submit photographs of people entering and leaving apartments in illegal sublet, nonprimary-residence, and drug-holdover proceedings, among others.
Photographs taken during the regular course of business and contemporaneous to the event they record are admissible under the business-record rule. 99 Otherwise, to admit a photograph or other picture into evidence, someone must verify that it is a fair and accurate representation of the scene or object depicted. 100 The proponent of the photograph may attest to its accuracy, 101 or any other witness familiar with the scene depicted may lay the necessary foundation. The witness need not have taken the photograph or even have been present when the photograph was taken. 102 A photograph's proponent must also show that it is unlikely that the photograph is distorted, technically inaccurate, or portrays a different scene.
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When a witness can verify that a photograph accurately represents the scene as it appeared on the given day, the photograph is considered demonstrative evidence. It is a visual aid that assists in presenting and interpreting the testimony. 104 The burden of proof to verify the photograph is low for mere demonstrative evidence. Housing Court judges will use their discretion to assess the sufficiency of the foundation laid. 105 If a verifying witness can attest only vaguely to the accuracy of the scene portrayed or if no verifying witness is available, the photograph is considered substantive evidence. The photograph is its own witness for the scene being depicted. In this scenario, the photograph is entered into evidence on the silent-witness theory: The photograph is authenticated by showing-through written evidence or testimony-the reliability of the process of producing the evidence and by proof that the evidence was not altered. 106 An appropriate witness would be an operator, installer, or maintainer, expert or otherwise, of the recording equipment used. 107 Proper testimony for laying the foundation on the silent-witness theory includes (1) the manner of loading the film into the camera, (2) how the camera system works and is activated, (3) how the film was removed, (4) how the film was handled afterward, and (5) whether the process produces reliable results. 108 When a photograph is submitted as substantive evidence, the burden of proof is much higher than for demonstrative evidence. The reason is that the photograph stands on its own as evidence-there is no corroborating testimony. A photograph should not be admitted as substantive evidence unless the Housing Court judge is "relatively certain" or "convinced" of its accuracy and authenticity.
109 If possible, the photograph's date should be established.
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XI. The Photoshop Era
Many computer programs can change the appearance of a captured image. 111 Using a software program like Adobe Photoshop, a photograph's proponent can focus the court's attention on a particular area of a photograph or enhance or modify a detail not otherwise noticeable.
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The law surrounding the admissibility of digitally enhanced or modified photographs is unsettled. 113 To be safe, proponents of a digitally enhanced or modified photograph should follow Rule 901 of the Federal Rules of Evidence. 114 Rule 901 requires proof that
(1) the computer equipment is accepted in the field as standard and competent and was in good working order, (2) qualified computer operators were employed, (3) proper procedures were followed in connection with the input and output of the information, (4) a reliable software program was utilized, (5) the equipment was programmed and operated correctly, and (6) the exhibit is properly identified as the output in question. 115 To satisfy these evidentiary requirements, proponents of a digitally modified photograph in Housing Court should (1) give opposing counsel notice of the enhanced photograph, (2) maintain an original version of the enhanced photograph, (3) keep a log of any enhancement made to the photograph, (4) employ qualified personnel, (5) use reliable software, and (6) preserve the equipment used.
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XII. Video/Audio
The admissibility of videotapes and audiotapes is within the court's discretion based on whether the proponent has laid a proper foundation. 117 Proponents of video and audiotapes must "show that the tape is a true, authentic and accurate representation of the event taped without any distortion or deletion before the videotape is admissible." 118 Authentication may be proven two ways: (1) by testimony about the accuracy of the recording by an eyewitness who both saw the event and viewed the recording or (2) under the silent-witness theory by proving that the recording was made a reliable process and was not altered. Both methods are described more fully above in section X (Photographs). 119 In determining admissibility, the judge will also consider whether the content is relevant, whether the probative value substantially outweighs any prejudice, whether the recording duplicates evidence already admitted, and whether the video contains hearsay. 120 The issue of the video's chain of custody goes to the weight of the evidence, not to its admissibility. 121 The testimony of a person who watched a tape when the tape itself is unavailable is inadmissible under the best-evidence rule. 122 Given the complex and detailed nature of videotape footage, the testimony of witnesses who merely watched a tape would only be a summary of this interpretation of the tape and not a reliable and accurate portrayal of the tape.
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XIII. Witness Testimony
In Housing Court as elsewhere, litigants may testify or call witnesses to testify on their behalf. Sworn testimony, including the litigant's, is admissible as evidence. 124 Witnesses may testify in person before the court if they can remember and report in a reasonably accurate manner the events about which they testify. 125 Witnesses must have observed relevant events with their five senses (seeing, hearing, smelling, tasting, and touching) or be experts whose special knowledge and experience qualify them to offer their opinion. 126 The basis for an expert's opinion must reflect a reasonable degree of certainty and a low measure of speculation or guesswork. 127 In New York State courts, an expert witness's testimony is admissible if (1) the fact-finder needs the expert to understand the evidence or determine a disputed fact, 128 (2) if the proponent shows that the witness is an expert in a particular area, (3) if the opposing party has an opportunity to conduct a voir dire to contest the proposed expert's qualifications, and (4) if the judge declares the witness an expert. 129 Expert-opinion evidence must be based on facts in the record, personally known to a witness, derived from a professionally reliable source, or from a witness subject to cross-examination. 130 Admitting expert opinion testimony falls within a trial judge's sound discretion. 131 The judge need not accept the expert's testimony. 132 The credibility of the expert's testimony, the accuracy of the expert's testimony, and what weight should be given to the expert's testimony are for the Housing Court judge to decide.
An opponent may impeach a witness by proving that the witness made a prior inconsistent statement orally, in writing, or under oath. 133 The inconsistent statement must "afford some indication that the fact was different from the testimony of the witness whom it sought to contradict." 134 The opponent must lay the same proper foundation for the prior inconsistent statement as for any other piece of evidence. 135 Prior inconsistent statements are admissible only for witness credibility. They are otherwise inadmissible as evidence. 136 Similar to prior inconsistent statements are extrajudicial admissions. An extrajudicial admission is a statement made outside of testimony that, unlike a prior inconsistent statement, is admissible on its own as evidence. If the extrajudicial admission contradicts sworn testimony, the fact-finder may choose to believe the authorized admission over the testimony. 137 Some litigants will want to submit copies of personal documents like journal entries of an apartment's condition or dates and times of complaints filed to corroborate their testimony. These prior consistent statements are inadmissible; they cannot be cross-examined. They can, however, be used to contradict a claim of recent fabrication.
Testifying witnesses may briefly look at a document to refresh their recollection, as long as they do not read from it.
An opponent may object when the witness's proponent asks leading questions, which, with exceptions, are prohibited on direct examination. 138 A leading question is one that assumes a fact not in evidence or which suggests facts in an answer. 139 Often these questions are long or require a "yes" or "no" answer. 140 Sometimes a question may suggest an answer merely by the tone of voice in which it is asked. 141 Leading questions are permitted on direct examination for preliminary matters, examining an adverse or hostile witness, and questioning children, the elderly, and the mentally impaired. 142 Trial judges have substantial discretion to allow leading questioning. 143 Taking together these exceptions, the lack of a jury, the judge's ultimate discretion, and the number of pro se litigants, Housing Court judges are more apt than some other judges to allow leading questioning. 144 An opponent may object if a question has already been asked and answered. 145 Repeating a question is permissible if doing so does not unnecessarily prolong a trial. 146 But if the repetition badgers the witness or encourages inconsistent answers, the Housing Court judge might sustain the objection. 147 In addition, an opponent may object if counsel argues with or badgers a witness. 148 Arguing with or badgering a witness is an improper attempt to change the witness's testimony 149 and an improper attempt to give unsworn testimony. 150 The Dead Man's Statute 151 prevents interested parties from testifying at trial against an estate.
152 Parties should not be allowed to testify about their version of a communication or transaction when their adversary can no longer speak due to death or mental illness. 153 The party raising the Dead Man's Statute objection has the burden to prove that the witness's testimony would violate Statute's strict parameters. 154 Some communications are confidential and legally protected from disclosure. 155 Privileged communications recognized in New York include those between attorney and client, 156 physician and patient, 157 social worker and client, 158 priest and penitent, 159 and spouses, 160 among others. Although the privilege extends protection to communications, it does not protect facts; the court may compel laypersons to testify about facts they know, even if they were stated during a privileged communications. 161 To protect documents from disclosure, litigants may compile a privilege log to aid the court to assess a privilege claim. 162 As the Court of Appeals has explained, "[t]he log should specify the nature of the contents of the documents, who prepared the records and the basis for the claimed privilege." 163 New York courts permit, but do not require, the trier of fact to draw an adverse, or negative, inference against a party who exercises a privilege. An inference is a conclusion a judge may draw from facts admitted in evidence about a matter material to the case. 164 An adverse inference allows a judge to presume, as much as the record allows, that the missing testimony would be unfavorable to the side claiming the privilege. 165 Adverse inferences may be drawn from a party's asserting the Fifth Amendment privilege against self-incrimination in a civil action 166 or from a party's refusal to testify absent any privilege. 167 A negative inference can also arise when a party fails to call a relevant or important witness within its control. 168 The court will refuse to draw an adverse inference if there is a compelling reason why the party did not testify, such as a mental or physical infirmity. 169 In Housing Court, evidence of character or reputation is inadmissible to prove that witnesses acted in conformity with their character on a particular occasion. 170 Character evidence may be used, however, to establish something other than conforming conduct, such as when the character of the witness is itself an essential element of the accusation or defense. 171 In Housing Court, character evidence may also be admitted if it pertains to the witness's reputation for truthfulness. 172 Likewise, testimony about extrinsic acts is admissible only for purposes other than proving the witness's propensity to commit similar acts. 173 A signed and notarized statement cannot replace live testimony 174 except in specific circumstances. 175 Litigants unable to convince a witness to appear voluntarily may ask the court to sign a subpoena before the trial date. 176 A subpoena ad testificandum is a legal document that commands the person named in the subpoena to appear in court to testify. 177 An expert witness cannot be compelled to testify by subpoena, but a litigant may pay the expert witness to come to court to testify.
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XIV. Pro Se Litigants
Most tenants in Housing Court and many landlords, too, are unrepresented, pro se litigants. 179 Many pro se litigants do not even understand the adversary system, 180 let alone the rules of evidence, and are at a great disadvantage litigating against experienced attorneys.
181 A debate exists about whether and to what extent Housing Court judges should take an active role to assist pro se litigants. Scholars have noted the judge's dilemma:
If the judge does not intervene on behalf of the unrepresented litigant, the party may be unable to present evidence supporting its position and manifest injustice may result. If the judge does intervene, he or she may be violating the duty of impartiality and denying the represented party the benefit of retained counsel. 182 A growing number of professionals believe that judges must assist pro se litigants to level the playing field and assure equal access to justice for all. 183 Proponents of this view argue that Housing Court judges must help pro se litigants introduce evidence by explaining the necessary foundational elements and by telling them how witnesses can testify about the contents of that evidence. 184 Before trials or hearings, the judge might ask pro se litigants whether they have the evidence they need and help them get the evidence or a subpoena. 185 This might require adjourning the proceeding to give the pro se litigant time to obtain and review evidence. 186 To assist pro se litigants, most Housing court judges allow pro se litigants to testify in narrative form 187 and then ask them questions to navigate their story. 188 Although lawyers should not let their witnesses testify in the narrative, witnesses not questioned by lawyers may testify in the narrative. So long as a pro se litigant's narrative is mostly relevant and not abusive, the judge will accept the narrative for what it is worth, even if some portions of the pro se litigant's testimony are inadmissible. 189 Most judges will also use their discretion to adjust courtroom procedure to stop a lawyer from engaging in a barrage of interruptions or objections.
Housing Court judges must follow the rules of evidence for reliability, but they may use their discretion to overrule objections on technical matters. 191 If judges sustain a represented party's evidentiary objections, they can explain to the pro se litigant the objection and articulate the reason for and the consequences of their ruling. 192 Housing Court judges often raise and sustain their own objections if a lawyer on the other side offers inadmissible evidence or asks inadmissible questions to which the pro se litigant does not object.
The goal for all Housing Court judges, regardless how they handle cases involving pro se litigants, is to ensure that the process produces for all litigants a consistent, honest outcome based on the law, the facts, and the merits, whether or not a party has a lawyer.
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XV. Final Thoughts About Admissibility and Weight
Even if a litigant is unable to lay the proper foundation to admit documents, the litigant should still bring the documents to court. Inadmissible evidence can be used at different phases of a case, such as during settlement discussion with an adversary. Questionable foundational elements like missing proof of authenticity can affect the document's weight, but not its admissibility. 194 Even when a proper foundation is laid and documents or testimony are admitted into evidence, the court need not give any more weight to that evidence than it deems proper. 195 Reversal for evidentiary error on appeal is rare due to the harmless-error rule, "which provides that appeals from evidentiary rulings will fail 'unless a substantial right of the party is affected. '" 196 Under the harmless-error doctrine, a trial judge's decision will be affirmed if the judge made only a small mistake that did not affect the correctness of the ultimate ruling. Appellate courts often defer to trial judges because evidentiary rulings are usually case-specific and often involve assessing a witness's demeanor or tone. Appellate deference also limits appellate issues and prevents parties from re-litigating their cases in their entirety on appeal.
VII. Conclusion
Housing Court is a court of law. Judges and attorneys who practice there must follow all New York State rules of evidence. Housing Court litigants should familiarize themselves with these evidentiary rules before arriving in court for a hearing or trial. Laying the proper foundation for a piece of evidence will ensure that proof is accepted, admitted, credited, and given the appropriate weight. Learning when to object to evidence will ensure that inadmissible evidence is excluded. Housing Court judges have great discretion in admitting or denying evidence presented to them, but litigants must do their part to offer evidence that is relevant, accurate, authentic, and non-prejudicial.
